






































































































































Company M2 (i.e., $3,000,000). In this scenario, the deemed selling
price would be $1,500,000. Company M2 would be deemed to have
received the sale proceeds of $1,500,000 for the purposes of section
16B(5) and the amount would be treated as a trading receipt of
Company M2 accordingly.

For Company M3, it would be deemed to have incurred $1,500,000
on the purchase of the machinery.

Example 15

The facts are the same as those in Example 14. However, Company
M2 had not made an election under section 40AM(1).

Since no election was made under section 40AM(1), the succession of
the machinery by Company M2 from Company M1 would be deemed
as a sale. Company M1 would be deemed to have received proceeds
from the sale of the machinery in the amount of $200,000 (i.e., the
lower of the market value or the amount of deduction allowed to
Company M1).

On the other hand, Company M2 would be deemed as having acquired
the machinery for a consideration of $200,000.

Upon the transfer of the machinery from Company M2 to Company
M3, Company M2 would be deemed to have received proceeds from
the sale of the machinery at the lower of the market value of the
machinery (i.e., $1,500,000) or the total amount of deductions allowed
to Company M2 (i.e., $3,200,000). In this scenario, the deemed sale
proceeds would be $1,500,000.

For Company M3, it would be deemed to have incurred $1,500,000
on the purchase of the machinery.
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Appendix 1

Administrative Assessment Practice for Court-free Amalgamation
carried out before 11 June 2021

Amalgamation with sale of assets of the amalgamating company

. If the court free amalgamation is structured with a sale of assets on an
arm’s length basis, the provisions relating to sale of assets will be applied to such
amalgamation to assess any deemed trading receipts and to make balancing
adjustments.

Amalgamation without sale of assets of the amalgamating company

2. The amalgamating company is treated for profits tax purpose on the day
immediately before the amalgamation as having:

(a) ceased to carry on its trade, profession or business; and
(b) realized its trading stock in the open market.

3. The amalgamated company is treated for profits tax purpose on the date
of amalgamation as having:

(a) continued to carry on the trade, profession or business of the
amalgamating company by way of succession;

(b) qualified for annual allowances in respect of commercial/
industrial buildings or structures by way of its entitlement to the
relevant interest subject to balancing charges on disposal not
exceeding the aggregate of the allowances made to it and the
amalgamating company;

(¢) qualified for annual allowances in respect of machinery or plant
by reference to reducing values still unallowed subject to
balancing charges on disposal not exceeding the aggregate of
allowances made to it and the amalgamating company;

(d) qualified for any allowances/deductions under sections 16B, 16E,
16EA, 16F, 16G and 16l that the amalgamating company would
have been allowed but for the amalgamation, subject to the
assessment of proceeds as trading receipts on sale;



(e) Dbeen entitled to deductions that the amalgamating company would
have been allowed but for the amalgamation; and

(f) earned the amount that would have been income or trading receipt
of the amalgamating company but for the amalgamation.

4. The amalgamated company will be granted in the year of assessment in
which the amalgamation takes place, annual allowances in respect of the
commercial/industrial buildings or structures, and machinery or plant, and
allowances/deductions under sections 16B, 16E, 16EA, 16F, 16G, and 161. Such
allowances and deductions will not be granted to the amalgamating company in
the same year of assessment.

Tax losses

5. Tax losses are specific to a company and cannot be transferred to other
group companies. Group loss relief and deduction for acquired losses through
court-free amalgamation procedure are not to be allowed.

6. Tax losses brought forward in the amalgamated company can be used
to set off against profits derived from the trade or business succeeded from the
amalgamating company if:

(a) the amalgamated company has adequate financial resources
(excluding intra-group loans) to purchase the trade or business of
the amalgamating company other than through amalgamation
(financial resources test);

(b) the amalgamated company was carrying on a trade or business
until the amalgamation (trade continuation test); and

(c) such losses were incurred after the amalgamating company and
the amalgamated company had become wholly owned
subsidiaries of the same group (post entry test).

If not all the conditions are met, the tax losses can only be used to set off against
the profits derived by the amalgamated company from its own trade or business.

7. Tax losses brought forward from the amalgamating company can only
be used to set off against the profits of the amalgamated company derived from the
same trade or business succeeded from the amalgamating company (same trade
test).
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Appendix 2

Summary of Special Tax Treatments in Schedule 17J

Section Item Tax treatment for Tax treatment for
amalgamating company amalgamated company
3 Succession of business | Not applicable Treated as being carried on
the business in Hong Kong
beginning on the date of
amalgamation
Succession of asset Not applicable Treated as having acquired the
(excluding trading assets on the same date and at
stock) without same amount as incurred by
reclassification the amalgamating company
4and 5 | Succession of asset - Deemed as having sold Deemed as having purchased
(excluding trading the asset at market value | the asset at the same market
stock) with on the date of value from the amalgamating
reclassification amalgamation company
- Deemed sale proceeds to
be brought into account in
ascertaining profits
chargeable to tax or in
computing any balancing
charge or allowance for
the year of cessation
6 Succession of trading

stock — used by the

amalgamated company

as trading stock

(a) Trading stock
accounted for in

financial account of

amalgamated
company at

carrying amount of

amalgamating

- Section 15C not
applicable (i.e., no
deemed sale of the
trading stock)

- Deemed as having
purchased the trading stock
at carrying amount of
amalgamating company

- Unrealized gain or loss not
yet been assessed under the
amalgamating company to




company (i.e.,
merger method
adopted)

treated as unrealized gain or
loss of the amalgamated
company and will be
brought into account when
the trading stock is realized
or in accordance with
applicable tax treatment

(b) Trading stock
accounted for in
financial account of
amalgamated
company at value
different from
carrying amount of
amalgamating
company (i.e.,
acquisition method
adopted)

- Deemed as having sold
the trading stock for a

consideration equal to the

value reflected in

amalgamated company’s

accounts on the date of
amalgamation
- Profit arising from the

deemed sale to be brought
into account for the year

of cessation

Deemed as having purchased
the trading stock for a
consideration equal to the
value as reflected in its
financial account on the date
of amalgamation

Succession of trading
stock — not used by
amalgamated company
as trading stock

- Section 15C applies

- Trading stock to be
valued at the market
value on the date of

cessation of business for
the purpose of computing

profits chargeable to tax

Deemed as having purchased
the trading stock for a
consideration equal to the
same market value applied to
the amalgamating company

Cancellation of shares
of amalgamating
company (second
company) held by
another amalgamating
company (first
company)

- The first company being
deemed as having sold the

shares in the second
company immediately
before the date of
amalgamation at cost

In respect of any borrowings
by the first company for
acquiring shares of the second
company, no deduction
allowable for any interest or
borrowing costs incurred by
the amalgamated company on
or after the date of
amalgamation, unless the
shares were held by the first
company on revenue account
and the relevant expenses are
incurred in the production of
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the amalgamated company’s

chargeable profits
10 Succession of - Not deemed as having - No further deduction to be
machinery or plant, or any trading receipt allowed
rights or entitlement to - Sale proceeds or
rights, related to R&D compensation received,
activities restricted to amount of
1 Succession of patent deduction éllowed to the
rights or rights to any amalgamating com.pany, .
be treated as a trading
receipt on subsequent
14 Succession of disposal, sale, destruction or
prescribed fixed assets occurrence of a specified
15 Succession of event
environmental
protection facilities
12 Succession of - Entitled to claim - Entitled to claim the balance
specified intellectual deduction of capital of deduction
property rights expenditure for the year | - Sale proceeds, restricted to
of cessation total amount of deductions
- Not deemed as having allowed to the
any trading receipt amalgamating company and
the amalgamated company,
to be treated as a trading
receipt on subsequent sale or
occurrence of a specified
event
13 Succession of - Entitled to claim - Entitled to claim the balance
refurbished buildings deduction of capital of deduction
or structures expenditure for the year
of cessation
16 and 17 | Succession of - Entitled to claim annual | - Not entitled to claim initial
commercial or allowance for the year of allowance
industrial buildings or cessation - Entitled to claim annual
structures - No balancing charge or allowances for the years
1B and 19 | Sipseasion af balancing allowance subsequent to the year of

machinery or plant not

would be made

cessation of the
amalgamating company
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related to R&D
activities

- Allowances granted to both
the amalgamating company
and the amalgamated
company to be taken into
account in computing the
balancing charge or
balancing allowance upon
arising of an event
mentioned in section
35(1)(a), 38(1) or 39D, or
occurrence of a specified

event
20 Special payment under | Entitled to claim deduction | Entitled to claim the balance of
recognized retirement | of special payment for the | deduction
scheme year of cessation
21 Bad debts, impairment | Not applicable Entitled to the deduction if the
losses, expenditure or amalgamating company
losses recognized after would have been allowed the
amalgamation deduction but for the
amalgamation
22 Debt recovered or Not applicable The debt recovered or
impairment loss released being treated as a
reversed trading receipt if the amount
23 Release of debt would have be.en treated as
the amalgamating company’s
trading receipt but for the
amalgamation
24 Pre-amalgamation Not applicable Allowable to be used to set

losses of amalgamating
companies

off against assessable profits

derived from the business

succeeded from the

amalgamating company

subject to the following

conditions:

- Same trade condition

- Post entry condition

- Commissioner’s satisfaction
condition
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25 and 26

Pre-amalgamation
losses of amalgamated
companies

Not applicable

Not allowed to be used to set

off against assessable profits

derived from the business

succeeded from the

amalgamating company

unless all of the following

conditions are met:

- Financial resources
condition

- Trade continuation condition

- Post entry condition

- Commissioner’s satisfaction
condition

2T

Irrevocable election

Not applicable

Treated as having made the
same irrevocable election

28

Income accrued or
derived after
amalgamation

29

Refund from approved
retirement scheme after
amalgamation

Not applicable

The income or refund being
deemed as a trading receipt if
the amount would have been
deemed as the amalgamating
company’s trading receipt but
for the amalgamation




Appendix 3

Advance Ruling Application

Required information and documents:

Organisation

1. A group chart with full details of the group companies, incorporated in
Hong Kong or elsewhere, immediately before the amalgamation. This
should include the name of each company, the direct and indirect interest
of the ultimate holding company in each company.

2. A group chart with full details of the group companies, incorporated in
Hong Kong or elsewhere, immediately after the amalgamation. This
should include the name of each company, the direct and indirect interest
of the ultimate holding company in each company.

3. The details of each of the companies which was/will be under the
amalgamation. This should include the following information:

(a) company name;

(b)  trade name;

(c)  business registration number;

(d)  business address;

(e)  business nature;

(f)  number of employees for the year of amalgamation and the
preceding year.

Amalgamation

4, The reasons for carrying out the amalgamation.

5. The result that the amalgamation intended to achieve or has achieved.

6. The non-tax purposes of the amalgamation and any alternative way that

the non-tax purposes could be achieved.



10.

The estimated profits tax saving resulting from the amalgamation and the
basis of estimation.

The reasons for selecting the company as the amalgamated company (if
under horizontal amalgamation).

Copies of directors’ minutes approving the amalgamation.

The functions of each company involved in the amalgamation
immediately before and after the amalgamation.

Succession of business

1id,

12,

13.

Details of the amalgamating company’s businesses and assets which were
succeeded by the amalgamated company.

Details of changes in the modes of operations in respect of each of the
businesses succeeded from the amalgamating company (if any) and the
reasons for the changes (if applicable).

If any of the businesses of the amalgamating company was sold or
transferred to a person other than the amalgamated company, provide the
following information and documents:

(a) the name and business registration number of the purchaser/
transferee;

(b) the relationship between the amalgamated company and the
purchaser/transferee, if any;

(c) the consideration for the sale/transfer;
(d) the reasons for the sale/transfer;
(e) copies of directors’ minutes approving the sale/transfer of the

relevant business.
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Pre-amalgamation loss

Amalgamating company

14.

15.

16.

I7.

A detailed breakdown of the pre-amalgamation losses of the
amalgamating company showing in each case the date on which the loss
was incurred and the details of the business in which the loss was incurred.

Whether the business carried on by the amalgamating company
immediately before the amalgamation was succeeded by the amalgamated
company and if yes, any changes in the mode of operations of the relevant
business.

The date on which the amalgamating company became a wholly owned
subsidiary of the amalgamated company; or the respective dates on which
the amalgamating company and the amalgamated company became a
wholly owned subsidiary of their holding company.

If the loss was the amalgamating company’s share of loss of a partnership
in which it is a partner, provide the following information:

(a)  the name of the partnership;

(b)  the business registration number of the partnership;

(c) details of the partners and their respective share of interest in the
partnership;

(d)  whether the amalgamating company’s interest in the partnership
was succeeded by the amalgamated company.

Amalgamated company

18.

19.

Evidence to prove that the amalgamated company has financial ability
(excluding loans from associated corporation) to acquire the business of
the amalgamating company other than by amalgamation.

Whether the amalgamated company was carrying on a business
immediately before the amalgamation. If yes, the details of the business.
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20.

21.

A detailed breakdown of the pre-amalgamation losses of the amalgamated
company showing in each case—

(a)  the date on which the loss was incurred;

(b)  the details of the business to which the loss was related;

(c)  whether the amalgamated company has continued to carry on a
business since the date the loss was incurred up to the date of
amalgamation; and

(d) if the loss was a share of loss of a partnership in which the
amalgamated company was a partner, whether the partnership has
continued to carry on a business since the date the loss was incurred
up to the date of amalgamation.

The date on which the amalgamating company became a wholly owned
subsidiary of the amalgamated company; or the respective dates on which
the amalgamating company and the amalgamated company became a
wholly owned subsidiary of their holding company.
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